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Implications of the Changes to the Court-appointed Interpreter
System in Japan: Suggestions for Improvement

TREPHET-

Teruko Asano

The Japan Federation of Bar Associations has introduced a new system of legal
defence for suspects before and after indictment. Under this system, the legal
defence team for the suspect can now remain unchanged both during the inves-
tigative and the trial stages of the case. However, the interpreters for the legal
defence team prior to the trial and those used during the trial are most likely to
be different, which could lead to miscommunication and discrepancies in inter-

pretation due to the lack of continuity in the interpreting team.

In view of the above changes, and in an effort to maintain fairness and justice
within these new systems, attention needs to be given to eliminating discrepan-
cies in the background information and the legal vocabularies used by inter-
preters in cases involving foreign national defendants. This paper proposes the

following solutions to these issues.
1. Bilingual text and standardized vocabularies to be made available to

all interpreters

2. A certified interpreter system in Japan to ensure a uniform standard of
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ability for all legal interpreters.
3. A register of suitable legal interpreters that is shared and accessed
across the legal profession, from the courts to the prosecutors and to

the bar associations.
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Critical Link 6 Congress
26-30 July 2010, Conference Aston, Birmingham, UK

Interpreter:

How many times have you
committed crimes?

Defendant:
This is my fourth time.

Interpreter:

Then where else have you
committed crimes?

Defendant:
Oh, no, this is my FIRST TIME.

Please take a moment to read the slide. This is an example of court inter-
pretation between the two non-native English speakers, between the legal inter-
preter and the defendant, which is actually happened in the Japanese detention
facility.

e ——

Implications of the changes to the
court-appointed interpreter system
in Japan: Suggestions for
improvement

My name is Teruko Asano from Nagoya University of Foreign Studies. I'd
like to talk about “Implications of the changes to the court-appointed interpreter

system in Japan: Suggestions for improvement”.
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Interpreters involvement in Japanese trial procedures

Former
system
Present
system
Proposed
system

m Police interpreter

m Court interpreter

Defense interpreter

m Court and Defense interpreter- Same person

First of all I would like to explain the traditional system of court appointed
attorneys. In the traditional system, an attorney chosen by “the duty attorney
system” used to visit the facility where the suspect, having been arrested follow-
ing the alleged commission of a crime, was detained. An interview between the
attorney and the suspect then took place in the presence of an interpreter. Upon
the suspect being indicted for an alleged crime, a court attorney and a court
interpreter were appointed by the court. The court interpreter went with the
attorney to interview the defendant multiple times to prepare for the trial, with
the court interpreter interpreting continuously until the end of the trial.
However, the system to provide a suspect with a court-appointed attor-
ney was newly introduced last year with the revision of the Code of Criminal
Procedure. Under this revised system, the same court-appointed attorney attends
to the defendant from the point at which they are suspects to the end of the
trial. Meanwhile, an interpreter is requested by the court- appointed attorney.
Although the attorney and the interpreter are able to have interviews with the
defendant both before and after indictment at the facility where the defendant is

detained, a different interpreter is appointed as a court interpreter at some time
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prior to the trial.

That means, in the former system, a court-appointed interpreter was able
to go with the court-appointed attorney to interview the defendant numerous
times before the trial. But under the current system, a court interpreter has fewer
chances to visit the defendant with the court-appointed attorney for interviews
before the trial. This seems to be consistent with the fact that an interpreter who
worked for prosecutors when making oral record statements during the pretrial

investigation is not allowed to become a court interpreter in the same case.

Benefit of Pre-Trial Meeting

Background knowledge
Interviews when first detained
Manner of speaking
—Pronunciation

—Usage of English

Develop trust in the interpreter
Reduce misinterpretation

The main issue is the role and importance of the interpreter during inter-
views at the facility where the defendant is detained. Throughout the interview
process, an interpreter can obtain valuable information about the defendant,
such as their manner of speaking, pronunciation, and way of using English as
influenced by his/her cultural background. An awareness of these characteris-

tics, without doubt, enhances the accuracy of court interpretation.

Actual Situation

NNS =
Non-native speaker /‘\
of English
NS -
Native speaker of

English
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Most foreign defendants undergoing English-Japanese interpretations at
criminal trials in Japan are non-native English speakers. From my experience,
if an interpreter faces the defendant in the court room for the first time and
interprets, it is very hard to interpret accurately and the possibility of a misinter-

pretation occurring is increased.

Interpreter:

How many times have you
committed crimes?

Defendant:
This is my fourth time.
Interpreter:

Then where else have you
committed crimes?

Defendant:
Oh, no, this is my FIRST TIME.

To give an example, an African defendant to whom I acted as interpreter
in a trial had a strong accent. The following interview exchange took place
at the detention centre: In answer to the question “how many times have you
ever committed crimes?” the defendant seemed to say “this is my fourth time,”
and I interpreted accordingly. The next question was “Then, where else have
you ever committed crimes?” and the defendant answered “oh, no, this is my
FIRST TIME.” Then I realized that I had wrongly understood “first time” as
“fourth time.” Although the defendant was an African in this case, these kinds
of misinterpretations are not rare when non-native English speakers are forced
to respond in English during an interview or at trial. When pronouncing “first
time,” some people drop the ending; (t), to confusing effect during an interview
to a potentially damaging effect in the courtroom; as in the instance of the mis-

interpretation of ‘first time’ to “fourth time.”
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Interpreter:
Didn’t you do that?

Defendant:
Yes, | didn’t.

In addition to the difficulty of pronunciation, there are grammatical errors
made by non-native English speakers, especially with regard to the negative
question. In trials in Japan, both prosecutors and defense attorneys often use
negative questions. Here is another of my experiences in the case of another
African defendant. The question to the defendant was “Didn’t you do that?”
and the defendant answered “yes, I didn’t.” This kind of grammatical error is
often found among Japanese learners of English. Of course “yes” here was used
to affirm the whole sentence of this negative question, but this answer is obvi-
ously wrong in English grammar (the correct response should have been ‘No,
I didn’t), and there is a chance of misinterpretation. For example, this “yes”
could be taken to mean that he was, in fact, affirming that he had performed
the action in question when in fact his intention may have been to state that he
had not performed said action; what he meant to say was unclear! In this case I
changed the sentence structure from a negative question to an affirmative ques-
tion and instead asked the defendant “Is it correct that...?” There are grammati-
cal mistakes made by non-native English speakers like this, making it especially
difficult for court interpreters to understand the statements of new and unknown

defendants at the start of a trial.
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Interpreters involvement in Japanese trial procedures

Former
system
Present
system
Proposed
system

Pollce interpreter

m Court interpreter
Defense interpreter

m Court and Defense interpreter- Same person

Therefore, gaining an understanding of the manner of speaking, pronunciation,
and the usage of English as influenced by the cultural backgrounds of defen-
dants through the interview process is very important for court interpreters. For
them, a decrease in opportunities to interview is a huge issue for the reason that
unfamiliarity with a defendant’s manner of speech might lead to misinterpreta-
tions when they interpret for an unknown defendant in trial.

If, however, the same interpreter takes charge of the defendant from the
point at which they are suspects to the end of the trial, it will provide the inter-
preter with more opportunities to become accustomed to any idiosyncrasies of
the defendant and the defendant with peace of mind that his/her words are fully
understood and interpreted effectively. Furthermore the defendant will be able
to trust the interpreter better, which tends to make trial procedures unfold more
smoothly.

In trials involving foreign national defendants, therefore, an interpreter, as
well as a court-appointed attorney, should be requested to serve throughout the
entire legal process of trial from the point at which defendants are suspects to

the end of the trial.
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Court Interpreter Functions

Professional
Judges

Attorneys

Witnesses

Since the “lay judge system” was introduced in Japan last year, the burden
imposed on court interpreters has increased considerably, and the environment
in which court interpreters must function has become more testing. This is
because an additional six lay judges also need interpretation services in addi-
tion to the pre-existing five parties; professional judges, attorneys, prosecutors,

defendants, and witnesses.

Proposed Court Interpreters
Pluralization System

Court
Interpreter

Court
Interpreter
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At the point at which the lay judge system was introduced I recommended
a pluralization of court interpreters for the reason that it was too much of a
burden for one court interpreter to function for the duration of a trial especially
in trials that last for many hours. I am proud to say that this system of multiple
court interpreters was introduced with the introduction of lay judge system last
year. This was one of the first steps towards improving the environment for

interpreters.

Interpreter Discrepancies

* Chemical substance?
e Material substance?

* Chemical substance which includes
illegal substances?

However, one of the drawbacks of this multiple interpreter system is that
it could lead to discrepancies between interpreters due to different levels of abil-
ity, different ways of using equivalents, and so on. I actually have experienced
such discrepancies. This was when my co-presenter here and I realized that we
had both coincidentally worked on the same case before as interpreters for the
prosecution and the defense and that a slightly different interpretation of the
key word “chemical” had been used by the defendant and ourselves during the

investigation stage.
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Pre-trial Interpreter Meeting

Court
Interpreter

Understanding

Prosecuting Defense
Interpreter Interpreter

In order to prevent these sorts of discrepancies, I believe that we need
to set up a meeting of all the interpreters involved in the same case so that the
interpreters from three parties can form a common understanding of the words
relating to the facts that will become points of dispute in the trial. This meeting
would, therefore, resemble “the pretrial arrangement procedure”, a procedure
newly introduced along with the citizen judge system where parties of the pros-
ecution the defense and the judge clarify and decide the points of dispute, and

choose the appropriate evidence prior to the first trial date.
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Three Proposals

+ Accreditation system for legal
interpreters

+ Integrated register of accredited legal
; -

Today accreditation is not required to be a court interpreter, so anyone
permitted by the court can do this job. What we need now is an introduction
of a qualification system that guarantees a certain level of ability as a judicial
interpreter.

And this should logically allow us to make a unified list of registered judi-
cial interpreters that is shared and accessed across the legal profession from the
courts to the prosecutors and to the bar associations. We need to build a regular
training system in order to maintain a certain level of interpretation skills and
encourage the acquisition of more professional skills.

In addition, the introduction of a unified word list of judicial terms in multiple
languages must be a high priority and invaluable to avoid the discrepancies among
the interpreters. This is also beneficial for parties such as citizen judges, prosecutors
and bar associations. I myself have been engaged in the translation of an English-
Japanese version of a dictionary of legal terms that will be published soon.

I would like to end by saying that I believe very strongly that the above
mentioned proposals would lead the situation where trials of criminal cases
involving foreign national defendants will be conducted more fairly and will avoid
discrepancies in the use and interpretation of judicial terms in the near future.

Thank you.

124



